REMARKS/ARGUMENTS 



Claims 1-7, 11-65, 78, 80, 82, 84, 86, 88, 90 and 92-96 are pending in this application. Of 
these pending claims, nos. 1-4, 6, 7, 13-22, 24-26, 29-31, 35-46 and 90 are under examination 
and have been rejected. The remaining claims, i.e., nos. 5, 1 1, 12, 23, 27, 28, 32-34, 47-65, 78, 
80, 82, 84, 86, 88 and 92-96 have been withdrawn by the Examiner from further consideration in 
this application. 

Reconsideration of the application is respectfully requested. 

Previous Rejections 

Applicants note with appreciation the Examiner's statement at p. 7 of the Office Action 
that the previous rejections of the claims have been withdrawn. 

New Ground of Rejection 

Claims 1-4, 6, 7, 13-17, 19-22, 24-26, 29-31, 35-46 and 90 are rejected on p. 2 of the 
Office Action in a new ground of rejection under 35 U.S.C. § 103(a) as being allegedly obvious 
over Mirkin et al. ("Mirkin I") US 2002/0127574 in view of Kotov USP 7,045,087 and further in 
view of Lynn et al. USP 7,112,361 . The rejection is respectfully traversed for the reasons which 
follow. 

Applicants submit that the Lynn et al. patent is not a valid reference against the claims of 
the present application. The effective date of the Lynn et al. patent as a reference is its filing date, 
which is October 24, 2002 . The present application, however, is a §371 filing of International 
Application PCT/EP02/14769 filed December 27, 2002 which, in turn, claims the priority of 
German Application No. 101 64 309.8 filed December 28. 2001 . The "Notice of Acceptance of 
Application Under 35 U.S.C. 371 and 37 C.F.R. 1.495 that was mailed on November 9, 2004 by 
the Office to applicants' representatives acknowledges receipt of the priority documents filed on 
June 28, 2004. 

Therefore, since applicants' December 28, 2001 priority date is before the October 24, 
2002 effective date of the Lynn et al. patent, the patent is not considered to be a valid reference 
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against applicants' claims. Lynn et al. should, therefore, be withdrawn as a reference. 
Furthermore, the withdrawal of the Lynn et al. reference leaves a rejection based on Mirkin I in 
view of Kotov, i.e., which is the rejection made in the Examiner's previous Office Action issued 
in this case, which rejection has already, as noted above, been withdrawn by the Examiner . 
Therefore, there is at present no valid rejection of the above-cited claims. 

Still further, in |3 at p. 7 of the Action, claim 18 is rejected under 35 U.S. C. §103 (a) over 
Mirkin I in view of Kotov, further in view of Lynn et al. and further in view of Mirkin et al. 
("Mirkin II") US 2002/0132371. This rejection is also traversed. 

The Lynn et al. patent is not a valid reference against applicants' claims as established 
above. Thus, with the withdrawal of Lynn et al., the rejection becomes one based on Mirkin I in 
view of Kotov and further in view of Mirkin II, i.e., the same rejection as was relied upon in the 
Examiner's previous Action issued in this case. However, since as stated at p. 7 of the present 
Office Action, "The previous rejections of the claims have been withdrawn", applicants submit 
that the rejection of claim 18 thus also has been overcome and should, therefore, be withdrawn. 

Summary 

Per the remarks above, applicants respectfully submit that all of the rejections of their 
claims set forth in the present Office Action have been overcome. The Examiner is, therefore, 
requested to reconsider and withdraw the subject rejections and to thereby issue a Notice of 
Allowance for all of the claims of the application that are presently under examination. 
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It the Examiner does not agree with applicants' view and believes that an interview would 
be useful in resolving any remaining issues, she is respectfully invited to telephone applicants' 
representative at the number below so that such an interview can be arranged. 

THIS CORRESPONDENCE IS BEING Respectfully submitted, 
SUBMITTED ELECTRONICALLY 

THROUGH THE PATENT AND ,/U ^ _ 



TRADEMARK OFFICE EFS FILING 
SYSTEM ON January 29, 2010. 




Mark A. Farley 
Registration No.: 33,170 



OSTROLENK FABER LLP 
1 1 80 Avenue of the Americas 



MAF:ck 



New York, New York 10036-8403 
Telephone: (212) 382-0700 
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